% United States

¢ Office of Government Ethics
& 1201 New York Avenue, NW., Suite 500
¥ Washington, DC 20005-3917

Cct ober 23, 2003

DO 03- 021
MEMORANDUM
TO. Desi gnated Agency Ethics Oficials
FROM Jack Coval eski

Deputy Director for Agency Prograns

SUBJECT: Financial D sclosure Reporting Requirenents for Speci al
Gover nment Enpl oyees

For those special Governnent enployees (SGE) with fixed
schedules (i.e., the nunber of workdays each year are generally
known by the agency), who also neet the public reporting pay
criteria, the financial disclosure reporting requirenents are
straightforward. For those SGEs, however, who shift during their
termof office fromworking | ess than 61 days to working nore than
60 days in any cal endar year, the filing requirenments beconme much
nmore conplicated. The purpose of this nmeno is to set forth gui dance
to agencies that have SCGEs. This neno explains the filing criteria
and uses scenarios to further illustrate howthe criteria should be
i npl enented. This nmeno al so provides a recommended approach for
avoi di ng adm ni strative burdens and elimnating the possibility of
an SCGE public filer filing both types of financial disclosure
reports in a 12-nonth peri od.

Definition of an SCGE

An SGE is someone who provides a tenporary service to the
Federal Governnment with or wi thout conpensation for not nore than
130 days during a consecutive 365-day period. The individual can
be brought on board through retention, designation or appointnent
and can fulfill his tenporary duties either full-time or
intermttently (i.e., he can work every day for 130 days or work
one day a week for 52 weeks).?

A full discussion of what constitutes an SGE can be found in
DAEQgr am DO 00- 003, dated February 15, 2000, “Sumrmary of Ethica
Requi rements Applicable to Special Governnent Enployees.”
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Filing Criteria and Requirenents

As a general rule, all SGEs file either a public (SF 278) or
confidential (OGE Form 450) financial disclosure report.

Public Financial D sclosure Report

An SGE is defined as a public filer if he is expected to
perform the duties of the office for nore than 60 days in a
cal endar year and he neets the pay conditions for public filing.
When those two criteria are net, the SGE will conply with the
filing requirenents | evied on non- SGE enpl oyees, i.e., hewll file
a new entrant report within 30 days of taking office, an annua
report on the followng May 15 and a termnation report on or
before 30 days after term nating public service. An SGE who files
an SF 278 during a year is not required to subsequently file a new
entrant OGE Form 450 during that same year.? Additionally, an SGE
nom nated for a PAS position, even if he is not expected to neet
the workday filing criteria, nay be required by the Senate
confirmation committee to file an initial nonpublic nom nee SF 278
report, which is treated as a new entrant report. This report
becones publicly available only after it beconmes known t hat the SGE
has worked nore than 60 days in the cal endar year.

| f an SGE neets the pay threshold but the agency is uncertain
about his expected nunber of workdays, the Ofice of Governnent
Ethics (OGE) recomrends that agencies request the SCGE file a
nodi fi ed new entrant SF 278. This nodified SF 278 differs fromthe
typical new entrant report in that the filer would only list on
Schedule A the assets held that neet either the incone or asset
value reporting requirenents; the filer would not include
i nformati on about asset and incone values. Also, the filer would
only report the general description of any liabilities held on
Schedule C, Part |. The nodified report would be treated as
confidential until the SGE exceeds 60 workdays in the cal endar
year. At that point, the SGE woul d be required within 15 days after
the 60'" workday to update the nodified new entrant report,
reflecting any change in finances and addi ng the asset and i ncone
values for all itens on Schedule A in addition to the liabilities
val ues and ternms on Schedule C, Part |I. Once the report has been
updated, it becones public.

2 See 5 C.F.R 88 2634.904(b) and 2634.903(a).
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This recomended approach should save the filer tinme and
possi bl e frustration of filing two different reports in a cal endar
year. However, agencies cannot require filers to follow this
recommended approach. |If an agency chooses not to inplenent this
recommendation or a filer opts out of filing a nodified new entrant
SF 278, then the SCGE would initially file a new entrant OGE
Form 450. The SGE would also file a new entrant SF 278 once he has
exceeded 60 wor kdays during the cal endar year.

Confidential Financial Disclosure Report

An  SGE, including one serving on an advisory conmittee, is
normally a confidential filer if he is not a public filer.® As
such, an SGE will file a new entrant OGE Form 450 no later than
30 days after assum ng the new position or office. However, any SGE
that serves on an advisory commttee nust file his report prior to
rendering any advice, or no later than the first conmttee neeting.
An SGE confidential filer is never required to file an annual OGE
Form 450. Instead, the SCGE confidential filer wll file a new
entrant report either upon his reappoi ntnent or redesignati on as an
SGE or upon the anniversary of his initial appointnent. To avoid
the adm nistrative burden of nanagi ng these potentially nunerous
due dates, OGE reconmmends that agencies use May 15 for their SGE
report filing anniversary date. Choosing this date gives
confidential OGE Form 450 filers the sane reporting deadline as
public SF 278 SGE filers. It also places all SGE reporting
deadlines on the sanme date as all non-SCGE annual public report
filers. If an agency chooses not to inplenent this reconmendati on,
then it will collect newentrant OGE Form450s fromits SGEs on the
variously occurring anniversary/reappoi nt nent dates.

SCGE Filing Scenarios

The follow ng scenarios describe the filing requirenents and
process for SGE confidential and public filers using both the
current statutory and regulatory filing requirenments and, if
applicable, OGE s recommended approach of collecting nodified
confidential new entrant SF 278s along with using May 15 as the
SCGE’' s reestablished anniversary reporting date.

. An SGE is appointed January 2, 2002, neets the public
reporting pay criteria, and is expected to work nore than

3 |1d.
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60 days during 2002. He files a new entrant SF 278 within
30 days of his appointnent. Because he has perforned the
duties of the office for nore than 60 days during cal endar
year 2002, he nust also file an incunbent SF 278 by May 15,
2003. A new entrant OGE Form 450 woul d not be required on his
anni versary date.

. An SGE is appointed January 2, 2002, neets the public
reporting pay criteria, and i s not expected to work nore than
60 days during the calendar year. He files a new entrant OGE
Form 450 within 30 days of his appointnment. Because he does
not exceed 60 workdays during cal endar year 2002, he files
anot her new entrant OGE Form450 in 2003 within 30 days of his
January 2, 2003 reappoi ntment date.

. An SGE is appointed January 2, 2002, neets the public
reporting pay criteria, and is expected to work nore than
60 days during cal endar year 2002. He files a nodified new
entrant SF 278 within 30 days of his appointnment. At the end
of the calendar year, it turns out that he worked | ess than
61 days. Therefore, his filing requirement for 2002 is
satisfied. Because he is not expected to work nore than
60 days during cal endar year 2003, he is then requiredto file
a new entrant OGE Form 450 within 30 days of his January 2,
2003 anni versary date. He would not be required, however, to
file either a term nation SF 278 or an annual SF 278 in 2003.

. An SGE is appointed on July 15, 2002, neets the pay criteria
for public filing, and is not expected to work nore than
60 days during the cal endar year. The SGE files a new entrant
OGE Form 450 wi t hi n 30 days of her appointnment. In 2003 she is
again not expected to work nore than 60 days so she files
anot her new entrant OGE Form450 wi t hin 30 days of her July 15
anniversary date. It turns out, however, that the SGE works
nore than 60 days during 2003. At that point, her status
changes to a public financial disclosure report filer, and she
is required to file a new entrant SF 278 within 15 days of
Septenber 16, which was her 61st workday. Thus, during 2003
the SGE ends up filing both types of reports in the sane year.

Usi ng t he recomended OGE approach for handling this scenario
sinplifies matters. The SGE files a nodified new entrant
SF 278 within 30 days of her July 15, 2002 appoi ntnment date.
This report remains confidential because the SGE did not
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exceed 60 workdays during 2002. Because the agency has for
practical reasons decidedto use My 15 as the SCGE s
anni versary date in the future, she fil es another nodified new
entrant SF 278 on May 15, 2003. Because the SCGE works nore
than 60 days during 2003, her May 2003 filed SF 278 nust be
updat ed, with val ues added, to becone a public report. She has
no additional reporting requirenent in 2003. In May 2004 the
SCGE files an incunbent SF 278.

. Atermappointnment SGEis a public report filer, and serves a
t hree-year termfromAugust 2, 2000 t hrough Decenber 31, 2003.
He files a new entrant SF 278 within 30 days of his August 2,
2000 appoi nt nrent date, and subsequently files i ncunbent public
reports in both May 2001 and 2002, having worked nore than
60 days during each previous cal endar year. However, during
2002 he works fewer than 61 days. Therefore, no incunbent
SF 278 is required in 2003 and he is also not required to file
a new entrant OGE Form 450 until his August anniversary date.
During 2003 he again works nore than 60 days, passing that
mark on Septenber 3. Wthin 15 days of that date he again
files a newentrant SF 278. In addition, when his termexpires
on Decenber 31, 2003, he wll be required to file a
term nation SF 278 within 30 days of that date.

Usi ng t he recomended OGE approach for handling this scenario
reduces the filing requirenments. Atermappointnent SGEis a
public report filer, and serves a three-year term from
August 2, 2000 through Decenber 31, 2003. He files a new
entrant SF 278 wthin 30 days of his August 2, 2000
appoi ntnent date and subsequently files incunbent public
reports in both May 2001 and 2002 because he worked nore than
60 days during each previous cal endar year. However, during
2002 he works fewer than 61 days. Because the agency has for
practical reasons decided to use My 15 as the SCGE s
anni versary date, he files a nodified new entrant SF 278 on
May 15, 2003. During 2003, however, he again works nore than
60 days, passing that mark on Septenber 3. H's My 2003
nmodi fi ed new entrant SF 278 is then updated with val ues added
and becones a public report. Wen his term expires on
Decenber 31, 2003, he files a termnation SF 278 wthin
30 days of that date. (Note: If this SGEis a PAS official who
initially has filed a nomnee report with OGE, the agency
woul d forward to OGE each year only the incunbent SF 278s but
not any subsequent new entrant report filings.)
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. An SCGE i s appoi nted on January 5, 2002, neets the pay criteria
for public filing, and is not expected to work nore than 60
days during 2002. The SCE files a new entrant OGE Form 450
within 30 days of his appointnent, and a subsequent new
entrant OGE Form 450 in 2003 within 30 days of his January 5'"
anni versary date because he worked | ess than 61 days during
2002, and is expected to do so again in 2003. The SGE works
nore than 60 days during 2003, and his status changes to a
public financial disclosure report filer. However, the agency
does not becone aware that he worked nore than 60 days until
shortly after the year ended in early January 2004. The SGE
files a newentrant SF 278 within 15 days of being notified by
t he agency, and an incunbent SF 278 on May 15, 2004. (As a
practical matter, in lieu of filing two separate reports, the
SGE may conplete a conbined new entrant/incunbent SF 278,
covering the conbined reporting periods for each report, and
submtting the report by the due date for the new entrant
report.)

Usi ng t he recomrended OGE approach for handling this scenario
slightly sinplifies matters. An SCGE i s appoi nted on January 5,
2002, neets the pay criteria for public filing and is not
expected to work nore than 60 days during 2002. The SCE files
a nodi fied newentrant SF 278 within 30 days of appoi nt ment on
February 4. The agency has decided to use May 15 as the SCGE s
anniversary filing date in the future. The SGE works | ess than
60 days in 2002, and is expected to do so again in 2003. He
subsequently files another nodified new entrant SF 278 on
May 15, 2003. The SGE wor ks nore than 60 days during 2003, and
his status changes to a public financial disclosure report
filer. However, the agency does not becone aware that he
wor ked nore than 60 days until shortly after the year ended in
early January 2004. H s May 2003 nodified new entrant SF 278
nmust be updated with val ues added and becones public. He files
an i ncunbent SF 278 by May 15, 2004.

Concl usi on

An SCGE who neets the pay threshold for a public filer
generally is required to file either a confidential or public
financial disclosure report and may even be subject to multiple
filing requirenents during a cal endar year. SGEs who work nore than
60 days will file new entrant public reports and may also file
annual and termnation SF 278s. SGEs nmay also have to file new
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ent r ant confidenti al fi nanci al di scl osure reports on the
anni versary date of their appoi ntnment or designation if they do not
wor k nore than 60 days in the previous cal endar year. To avoid the
adm ni strative burden of nmanaging the dual reporting cycles for
SCGEs and to elimnate the possibility of an SGE public filer filing
both types of financial disclosure reports in a 12-nonth peri od,
OCGE recomrends that agencies ask all SGEs to voluntarily file, in
lieu of the OGE Form 450, a nodified new entrant SF 278, which
woul d be updated and values added if the SGE works nore than
60 days in the calendar year. Al so, agencies should consider
requiring all SGEs to use May 15 for their SCGE report filing
anni versary date.*

| f you have any questions or comments pl ease contact Tom Zorn,
Deputy Associate Director for Financial Disclosure, Program
Services Division at 202-482-9287. Hs e-mil address is
tfzorn@age. gov.

4 OCGE permts agencies to specify a date each year to collect
subsequent new entrant reports in DAECgram DO 95-019, dated
April 11, 1995.
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